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sulBlAIY

The petitions for rulemaking, flied by the NatIonal Rural Telecommunications

Cooperative ("NRTC·) and Echo8tarCommunications Corporation C-echostar'") (collectively

"Pettdoners-). mer8ly represent another attempt by satellite carriers to circumvent the need

to seek congressional action. DBS pmvtders have repeatedly sought to shortaJt the need

to have Congress exerd8e its exdusi'Je authority to mod1fy the satellite carrier compulsory

license. Oong..... established a clear definition of "unserved households- for purposes

of the satellite carrier compulsory license. It Is Irrelevant whether DBS providers like the

cunent definition. Federal statute. not administrative rules, govern the satellite carrier

compulsory license and Its .soclated deflnltlons. Therefore. the Pettltoners must go to

Congre88 to seek the changes they request and not CIrcumvent Congl8SS' authority as the

Petitioners are trying to do here.
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C~OF'THI

IllALL CABLE 8U81NE88 A88OCIATION

I. INTRODUCTION

The satellite carner oompullOfY license estabtlshed by the Satellie Home Vwewer

Act (-SHVA·) repr8S8f1ts a carefuly-cnlfted bafance between: (1) the interests of the

satellite Industry. Ita users....d promoting distribution of network programmtng; and, (2) the

well-establlshed Interests of sustaining the network-kJoal aflIiate relationship to promote

localism. Regardless of whether the Petitioners identify inadequacies In the current

provisions. which they do not. the Commission lacks authority to take corrective measures.

Only Congress. by virtue of its consttlutlonal authottty to legi8l8te in the ares of Intellectual

property. may take steps. if necessary. to make changes to the existing structure of the

.-nile carner compulsory license.

SCBA, with approximately 300 members serving more than two mllion subscribers
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nationwide. remains the only voice solely dedicated to representing the Interests of smaller,

independently owned cable businesses. Because of the far-reaching impact of the

changes proposed by the above-captloned Petitlor-s for Rulemaklng. SCBA takes this

opportunity to file Its consolidated comments.

In their most recent attempt to ctrct.lmvent eong....' authortly to IegI8l8te In the field

of copyright. the Petitioners ask the Commission to initillte 8 rulemaking prooeedlng to

fashion a unique deftnltlon of Grade B for purposes of the satellite carrier oompulsofy

license.' Because the CommlS81on lacks authority to take sUCh actiOns. it must deny

NRTC's and Echoatar's Petitions for Rulemaklng.

II. THE COMIIIUION LACK8 AUTHORITY TO TAKE THE ACTIONS REQUESTED
IV NttrC AND I!CHOST~

NRTC and Echostar request that the Commi88lon Initiate a nJlemaking to

substantially modify the definltton of "unserved hou8ettotd- for purposes of SHVA. .

Notwtthstandlng the Petitioners' pa88ionate appeals. the commission simply lacks

authority to undertake this talk. The satellite carrier compulsory license strikes a careful

balance between the int8r8sts of the satellite IndUstry and the need to protect the network

aftIl8te relationship and localism. The ability to change this deHcate balance rests solely

, see In the ,.".,ofDefInition ofan Over-thtl-Air SIgnal of Grade 8 Intell8lty for
Purpoaes of the S..... Home VIewer Act. Emergency PeIItIon for RLJlemaklng of the
N8tIonai Rural Telecommunications Coo..,..IItiv., RM No. 9330 (tied July 8, 1998) (~RTC
Petttlon-): PetItion for Decler8tory Ruling and RuIemaking *'II RNpect to Deffnlng,
Pt8dlctfng and AlalJautInQ -antde 8 IntenalfY' for Purpoaes of the SttteIIIfe Home Viewer
Act. Petlllon for DecI8r8tDry Ruling andJar' RuIemakInQ of Echo8tar Communications

.Corporation, RN No. 9346 (flied August 18i 1998) (-Echostar PetItIon-).

2
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A. The hIatDry of IHVA ehows ContI,..' Intent to give ......
C.nt only • limited ability to Import 8Igna'8.

Congress d_lgned the sateille carrier com,pul80ry license as a limited Ilcense.3 ,

NRTC and Echostar now seek to expand the satellite carrier compulsory license to go

beyond that which Congress intended.

SHVA represents a balanced me8sure. SHVA arose from Congress' 16recognltion

of the fact that a smallpercentage of television households [could not] receive clear signals

embodying programming of the three national television networta.t14 It -cIarlt{les] the

legislatIVe status under the Copyright Ad 01 satellite carriers that retransmtt television

broadcast signals to [home satellite dish] owners.'" SHVA stltkes an Important balance of

interests: It add,.... the needs of the home satellite dish Industry and ueers, without

Jeopardizing the network-a""late relationship or locallsm.6

2 H.R. Rep. No. 100-887(1), 100" Cong., 2nd S... (1988), 1988 U.S.C.C.A.N.
5577,5612 e,-Houae Rapott/' (citing U.S. Conet. art I, § 8, cI. 8 which grants Congress
the authority to "modify, amend or expand this country's lnt8IIeclual property laws.· House
Repolt I at 5812.).

3 see H.R. Rep. No. 100-887(11), 100" Cong•• z-t Se8a. (1988), 1998 U.S.C.CAN.
5577,5648 (-Houae Report Ir) (-Under the bll, satellite~ are provided a limjted
Interim compulsory license for the sole purpoee of faclltatlng the transmi88lon of each
network·s programming to "white areas" which are unserved by that network.")

4 House Repott I at 5821 (emphasis added).

s S. Rep. No. 103-407, 103tO Cong., rs sees. (1994), 1994 WL 577581 at Part
Il.A (-senate Reporr).

• House Reporl' at 5617; see also House Report II at 5848 (expreaaing the belief
of the House of Representatives CommlttBe on Energy and Commerce that the ,lmtted
interim compulsory license ... wi satisfy the public interest in making avail8ble network

3
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B. ConI.... Intended that the Comm on·. detlnltlon at HGnKIe B
InteMIIy" -.d for ""'Mt ,.,. 118 HUllMt'Ved
hOURholds." not for the Comml••lon to h ••,.... 8tmcIard.

Congress did not delegate to the Comml88ion authority to define "Grade B intensity"

for purposes of SHVA's satellite carrier compulsory license. Instead. Congress looked to .

the Commission's existing definition of "Grade B intensity" as the criterion for determining

whether a household is an unserved household. The legislative history of SHVA offers

strong support for this conclusion. SCBA provid_ several examples below.

COng.....•own words conftrm Its Intention that 8 ftxed deftnltlon of Grade B Intensity

appIIe.. The House Repott II referred to II. signal of Grade B Intensity (88 deftned by the

FCC, currently In 47 C.F.R. section 73.883(a»."7 Congresa' initial use of the phrl8e

"currently in 47 C.F.R. section 73.683(8)" suggests Its Intention to apply the Grade B signal

strength that existed at the time of SHVA's enactment.

The senate Report to the 8atelHte CompuIeory Licenee Extension Ad. of 1994

.("1994 SHVAW
) also mekes clear that Congress Intended to establish by st8tute the

definition 0f"Grade B Intensity,· rather than authorize the COrnml88ion to modify or create

Its own definition. With the 1994 SHVA, Congress made dlanges to certain definitions.

For example, It updated the definition of~I service area of a prtmary transmitter" under

17 U.S.C. § 111(1). Realizing that the Commission may make further changes to the

definition at iSlue, the Senate Committee on the JUdiciary (-Senate Committee-)

programming in theee (typically rural) areas, while also reepecting the public interest in
protecting the network-aftUlate distribution system.-)

7 House Repoff II at 5854.

4
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specifically stated that ,a]uch modifications w~1 be incorporated Into the additional

definition of a 'local· signal provided by this legislation....

In contrast. Congress did not revise the definition of ~nserved household." nor did

it specify that the definition will incorporate Comml88ion changes to the definition of "Grade

B intensity." Congress therefore Intended forth. existing definition of -Grade B intensity...

to apply. "[W]here ... Congress adopts a new law Incorporating sections of a prior law,

Congress normally can be presumed" have had knowfedge of the interpretation given to

the incorporated law, at least insofar as If aft'ecta the new statute." By preserving the

definition of-Uneerved houeehold-In the 1994 SHVA without altet1llion, CongIess intended

that definition to retain the meaning It had a8 originally enacted - the CommlBston's

existing deflnltlon of Grade B Intensity. That Congress did not explicitly state that the

Commission may make changea to the unsetVed household definition, as It had for

purpoeee of other deftnltions. supports this conclusion.

Finally. Congress' In<X)rponItion of the Grade B contour 88 part of Its transitory
, ,

enfon::ement mechanism to amitrate disputes involving the status of households as

unserved evktencea Congt'888' IntBnt to use exl8tlng Commi88ion definitions. not to create

new measures. In the 1994 SHVA, Congr888 created a mechanism to enforce rights

8 senate Report. 1994 WL 577581 at Part V.S.

• Merrill L.ynoh. PIerce, Fenne, & smith. Inc. v. Cunen, 466 U.S. 363, 382 n. 66
(1982) (citing Lo,.1d v. Pons, 434 U.S. 575, 580--81 (1978».

5
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affected by the satellite carrier compulsory Jicense.10 The enforcement mechanism calls

for actual measurements where a broadcast television station challenges a particular

household's status as unserved. The mechanism, however, speotftcalty adopts the use of

the Grade B contour in making such determinations, establishing different procedures .

depending on whether a household Is within or beyond the Grade B contour.11 On the one

hand, the enforcement mechanism signals Congress' recognition that there Is a need for

individual determin~ using actual measurements. of whether a household is served.

At the same time. Congress' specific reliance on the Grade B contour reinforces that

Congress intended to use the Commlsslon's established detlnllon of GI1Ide B Intensity.

Congras did not intend or authorize the Comml88ion to develop a separate Grade B

definition and methodology to predict Grade B contours for SHVA purposes.

c. ........ Congreea ....... that the Comml_lon take 8Ot'M pMlcular
aetton, " tIM so cIr8ctMI.

Wh.... Congress wants the Commluion to exerctee Its Jurtedlctlon 88 an expert

regutatory agency, it has 80 directed. In ita House Report II, Congress ord8f8d the FCC.

10 See 17 U.8.C.1118(a)(8) (Although the .Iforoement mech8n18m contained in
section 118(8)(8) \WI hnIIDfy in nature and h88 expRd, ea.••• believed that use of
the Grade B contour's the appropriate crtteria to determine which households fall within
the definition of "uneerved hou8ehoIds.").

11 see 17 U.S.C. § 119(8)(8). For purpoaee of the enforcement mechanism, the
G••B contour.-vee as a demllfaltlon point-within 1tle Grade B contour. the sateIIte
carrier must teat the signal strength 10 detennine if a houlehokt quelifies as unserved:
beyond the Grade B contour. the 8tatIon mUM prove it does not. The enforoement
mechanism sugg•• the following rebuttable pt'8IUmpUon: houeeholds within the Grade
B contour are aerved households; thOle beyond the contour are not

6



Sent by: BIENSTOCK & CLARK -JetFax M910 3126974966j 09/04/98 14:59j ~#171jPage 14/15

to contkIer the feasibility of applying the syndicated exclusivity NIe8 to satellite carriers.12

Had Congress alao wanted the Commission to consider other i8SUes related to the sat81nte

oatrier compulsory llcenae. spectftcally. defining how to measure signal strength to Identify

unserved households, it would have. It did not The Commission must accept Co~gress'

silence on the matter 88 evidence of its intent that the FCC not make Ch8ng8$ to the

.definition of "Grade B Intensity."

That Congress made no changes to the definition of "unserved household- In the

1Q94 SHVA strengthens the conclusion that It did not Intend for the Commisaion to

exeroise any authortty In this realm. Halng the 88teIIte compulsory license 8 success, the

Sen_ CommIttee found that

The satellite carrier oompuIeory larM has futllled ita It8ted purpose of
pnwtdlng a deer cut statutory framework for the delivery of broadcast
~ to HSD owners, and by scpendlng the ace-. of Nf'III and other
houIehoIds to bl'08dca8t programming. The IIceMe belancea the rtghta of
copyright own by ensuring payment tor the u.. of their property rights.
wilh 1he rights of dilh ownenI. by -..rIng 8VIIIabHtty at reasonable
rat88 of retran8m1tted ~i8ion sig"....'3

Had Congress believed it necessary for~Com~nto exercise its authority as the .

expert rwgulatory agency with I8epect to the laue ofdeftnlng "Grade B 1nten8tty," Congress

would have directed 1M Comml.ion to 80 act - it did not.

12 HouM Repotf " at 6868.

13 Senate Repott, 1994 WL 577581 at Part III.

7
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..

Under the aulpicel of requesting changes to the dellnlllon ofGrade B Intensity. the

Petitioners ask the Commission to cntate a new signal strength standard and

measurement methodology for use under SHVA. The Commission. however, lacks

authority to undertake this task. Consequently, the Comml88lon must deny NRTC's and

Echoatar'a Petitions and leave any changes regarding. the determination d "unserved

hou8ehoId" to the appropriatB autl10rtty- Congtes$. SCBA therefore respectfully ntquests

that the Cornmi88lon deny NRTC's and Echoatar's Petitions.
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